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28 DECLARATION OF JOHN S. PIERCE IN SUPPORT OF PLAINTIFF’S OPPOSITION
TO DEFENDANTS’ MOTION TO QUASH DOI SUBPOENA

BARGER & WOLEN LLP
650 CALIFORNIA STREET

NINTH FLOOR
SAN FRANCISCO, CA  94108

(415) 434-2800

John S. Pierce (074908)
Michael D. Haupt (197093)
Dawn N. Valentine (206486)
BARGER & WOLEN LLP
650 California Street, 9th Floor
San Francisco, California  94108
Telephone:  (415) 434-2800
Facsimile:  (415) 434-2533

Attorneys for Plaintiff
VESTA FIRE INSURANCE CORP.

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

VESTA FIRE INSURANCE CORP.,

Plaintiff,

vs.

INSURANCE VENTURES, INC.; PAUL
McNEESE ROESER; ROLAND CLARK
COLTON; STEPHANIE FRANCIS SMITH;
CARL FRANK; LAW OFFICE OF COLTON
& ROESSER; DOES 1 THROUGH 10,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: S-04-0296 FCD PAN

DECLARATION OF JOHN S. PIERCE IN
SUPPORT OF PLAINTIFF’S
OPPOSITION TO DEFENDANTS’
MOTION FOR A PROTECTIVE ORDER,
OR IN THE ALTERNATIVE, MOTION
TO QUASH THE SUBPOENA DIRECTED
TO THE CALIFORNIA DEPARTMENT
OF INSURANCE

Date: January 19, 2005
Time: 9:00 a.m.
Courtroom: 8-200
Judge:              Hon. Peter A. Nowinski
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I, John S. Pierce, declare as follows:

1. I am an attorney licensed to practice before this Court and am a partner with Barger

& Wolen LLP, counsel of record for plaintiff Vesta Fire Insurance Corporation.  Except as alleged

on information and belief the following facts are within my personal knowledge and, if called on to

testify, I could and would testify competently thereto.

2. Based on information and belief, on November 8, 2004, the San Diego Superior

Court issued a search warrant for the records of Insurance Ventures and its attorneys, Colton &

Roesser.  The warrant was based on the sworn affidavit of Bernadine Spivey, a senior investigator

with the California Department of Insurance who had been assigned to the criminal investigation of

Insurance Ventures and its affiliation with Roland Colton, Paul Roesser and the Law Offices of

Colton & Roesser.  A true and correct copy of the search warrant and supporting affidavit of Ms.

Spivey is attached hereto as Exhibit A.

3. Based on information and belief, the search warrant was executed on November 10,

2004.  A total of 18 boxes of documents were seized from the Offices of Insurance Ventures and

Colton & Roesser.  Based on my review of the “Receipt and Inventory” of the items seized in

connection with the search warrant, it appears that many of the documents seized are relevant to

Vesta’s claims in this matter and are responsive to requests for production of documents served on

Defendants.  It further appears that these documents have not been produced to Vesta in discovery.

4. Despite numerous requests by Vesta, Insurance Ventures has produced

approximately only 1,633 documents in this case.  Insurance Ventures has liberally asserted

objections to numerous document requests and other written discovery on the basis of the attorney-

client privilege, work product doctrine and its purported “constitutional right to financial privacy”

and has refused to produce such documents.

5. To ensure that Vesta has obtained all relevant, non-privileged documents in the

possession of Insurance Ventures and Colton & Roesser, Vesta issued a subpoena to the Department

of Insurance on or about December 4, 2004 for all “non-privileged” documents obtained in

Case 2:04-cv-00296-GEB-EFB   Document 99   Filed 01/05/05   Page 2 of 3



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 -3-
DECLARATION OF JOHN S. PIERCE IN SUPPORT OF PLAINTIFF’S OPPOSITION

TO DEFENDANTS’ MOTION TO QUASH DOI SUBPOENABARGER & WOLEN LLP
650 CALIFORNIA STREET

NINTH FLOOR
SAN FRANCISCO, CA  94108

(415) 434-2800

connection with the Department of Insurance search warrant.  A true and correct copy of the

subpoena is attached hereto as Exhibit B.

6. Based on information and belief, I understand that on November 19, 2004, San

Diego County Superior Court Judge Peter C. Deddeh issued an Order indicating that all of the items

seized from the Law Office of Colton & Roesser be immediately returned to the Court and placed

under seal so that claims of confidentiality of documents could be addressed.  I further understand

that Colton & Roesser and the Department of Insurance have worked out a procedure by which

documents which are claimed to be privileged are being segregated from non-privileged documents.

Once this procedure is complete, I understand that the San Diego Superior Court is expected to

appoint a Special Master to review the documents claimed to be privileged and rule on the

applicability of privilege.

7. Vesta’s subpoena served on the Department of Insurance seeks only those documents

which are determined by the San Diego Superior Court to be non-privileged.

I declare under penalty of perjury under the laws of the United States and California, that the

foregoing is true and correct.

Executed on January 5, 2005 at San Francisco, California.

_________/S/___________
JOHN S. PIERCE
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